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KING, CJ., FOR THE COURT:

1. KennethRay Fuller, pro se, gppeds from the Pike County Circuit Court’ sdenid of his Petitionto

Clarify Sentence. The petition essentidly attacked the legdity of his sentence, implicitly requesting thetrid

court to grant post-conviction relief. Fuller now seeks post-conviction relief from this Court by daming

that he received a sentence that exceeds the five year maximum prescribed by Mississippi Code Annotated

§97-1-5. Fuller dso arguesthat he was not properly informed of the maximum sentence before his plea.

Finding no error withregard to the former claim and finding the latter claim to be proceduraly barred, this

Court affirms.



FACTS

92. OnApril 29, 2003, Kenneth Ray Fuller pled guilty to accessory after the fact to murder. Pursuant
to Mississippi Code Annotated § 97-1-5 (Rev. 2000), Fuller was sentenced by the Circuit Court of Pike
County to five years in the custody of the Mississppi Department of Corrections. The sentencing order
provided that Fuller shdl serve the firgt three years of the sentence in prisonwith the remaining two years
to be served on post-release supervison. However, Fuller’s commitment paper stated that he had been
sentenced to five years in the custody of the Missssippi Department of Corrections with two years
suspended, three years to serve, and five years probation. On July 28, 2003, Fuller filed a Petition to
Claify Sentence. The circuit court judge denied Fuller’s petition on March 29, 2004, stating that the
sentence was unambiguous and warranted no darification. Fuller filed his notice of gpped on April 27,
2004.

LAW AND ANALYSIS
13. A motionfor post-convictionrdief “shdl be filed as an origind civil action in the trid court, except
in cases in which the prisoner’ s conviction and sentence have been appealed to the supreme court of
Missssppi and there affirmed or the appea dismissed.” Miss. Code Ann. § 99-39-7 (Rev. 2000).
Although Fuller did not explicitly file a motion for post-conviction rlief in the trid court, his Petition to
Clarify Sentence addressed what Fuller believed to be anillegd sentence. We therefore consider Fuller’s
gpped as one from adenid of pogt-conviction rdief, but find that it iswithout merit.
14. Fuller relieson the commitment paper inarguing that hisfiveyear sentencecombined withfive years
of probation amounts to a sentence of ten years, violaing the satutory five year maximum sentence for

accessory after thefact. This contention fails for two reasons. First, probation is not considered part of



the sentence. Carter v. State, 754 So. 2d 1207, 1209 (15) (Miss. 2000). Second, athough the record
is conflicting, the sentencing order, not the commitment paper, controls. “A commitment paper is not a
judgment. Rather, thevdidity of acommitment depends on thejudgment behindit. Srickland v. Howell,

654 So.2d 1387, 1389 (Miss.1995) (citing Hode v. Sanford, 101 F.2d 290 (5th Cir.1939)).

Accordingly, we find that Fuller was sentenced to serve three years in the custody of the Mississippi

Depatment of Corrections followed by two years of post-release supervison. While probation is not
caculated as part of a sentence, “the tota number of years of incarceration plus the tota number of years
of post-release supervison shdl not exceed the maximum sentence authorized to be imposed by law for
the felony committed.” Miss. Code Ann.

847-7-34 (Rev. 2004). Fuller’s sentence of three years of incarceration plus two years of post-release
supervision do not exceed the five year statutory maximum sentence for the crime of accessory after the
fact.

15. Fuller dso misgpprehends his five year sentence. In direct contradiction of hisinitid argument,

Fuller inggsthat he was sentenced to serve threeyears, two of whichwereto be suspended. Thisissmply
anincorrect reading of the record. Even the conflicting commitment paper statesthat the sentence imposed

by the court’ sorder isfiveyears. Wefind that Fuller’ ssentenceisvaid under Mississppi Code Annotated

§97-1-5.

T6. Fuller dso argues in his gppdlate brief that the trid court falled to inform him of the maximum

sentence alowed by law before accepting his plea of guilt to accessory after the fact to murder. However,

Fuller faled to raise this issue in the trid court. Mississippi Code Annotated § 99-39-21 (Rev. 2000)

providesinpart that aclaim not presented to the trid court is waived and proceduraly barred from being

brought for the first time on gpped. Since Fuller faled to raise the issue of the voluntariness of his pleain



the court below, we are barred from considering the issue onagpped. Therefore, the decison of the Pike
County Circuit Court is affirmed.

17. THEJUDGMENT OF THE CIRCUIT COURT OF PIKE COUNTY DENYING POST -
CONVICTION RELIEF ISAFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED
TO PIKE COUNTY.

LEEANDMYERS,P.JJ.,BRIDGES,IRVING,CHANDL ER, GRIFFIS, BARNESAND
ISHEE, JJ., CONCUR.



